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Southern Pacific Railroad, a Corporation, Appellant, 


; Supreme Court of the District of Columbia. 

Equity. No. 36787. i 

* 

Southern Pacific Railroad Company, a Corporation, Plaintiff, 


Franklin K. Lane, Secretary of the Interior, and Clay Tallman. 
Commissioner of the General Land Office, Defendants. 

United States of America, 

District of Colvmibia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit:— 
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Bill of Complaint. 

Filed May 15, 1919. 

In the Supreme Court of the District of Columbia, 

Equity. No. 36787. 


Southern Pacific Railroad Company, a Corporation, Plaintiff, 


Franklin K . Lane, Secretary of the Interior, and Clay Tallman, 
Comimssioner of the General Land Office, Defendants. 

To the Supreme Court of the District of Columbia, Holding an 

Equity Court: 

The plaintiff, Southern Pacific Railroad Company, a corporation, 
respectfully represents: 

I. It is a body corporate, duly created, organized and existing un¬ 
der and by virtue of the laws of the State of California; and brings 
this its bill of complaint against Franklin K. Lane, Secretary of the 
Interior, and Clay Tallman, Commissioner of the General Land 
Office, in respect of the matters and things hereinafter set forth. 

II. The defendant, Franklin K. Lane, is a citizen of the United 
States and a legal resident of the State of California, although tem¬ 
porarily residing in the District of Columbia; and the defendant, 

Clay Tallman, is a citizen of the United States and a legal resi- 
2 dent of the State of Nevada, although temporarily residing 
in the District of Columbia. 

III. At the several times hereinafter referred to, the defendant, 
Franklin K. Lane was, and he still is, Secretary of the Department 
of the Interior of the United States, and, as such, has charge of the 
administration of the laws of the United States relating to the public 
lands, and the administration of all land grants made by Congress 
including any portion of said public lands; and the defendant, Clay 
Tallman, was, and he still is, Commissioner of the General Land 
Office of the United States, the latter being one of the branches of 
said Department of the Interior, having immediate charge of the 
matter of the administration of the public lands of the United States, 
and of land grants made by Congress, said Commissioner acting 
therein under the direction, supervision and approval of the said 
Secretary of the Interior; and that each said defendant is sued in 
his official capacity as such Secretary of the Interior and Commis¬ 
sioner of the General Land Office, respectively, as hereinafter set 
forth. 
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IV. By an Act of the Congress of the United States, approved July 
27, 1866, (14 Stat., 292), entitled “An Act granting lands to aid in 
the construction of a railroad and telegraph line from the States of 
Missouri and Arkansas to the Pacific Coast,” authority was given the 
Southern Pacific Railroad Company of California to construct a rail¬ 
road and telegraph line, upon and under the certain condi- 
3 tions and stipulations expressed in said act, to connect with 
the Atlantic and Pacific Railroad Company at such point 
near the boundary line of the State of California as the companies 
named should deem most suitable for a railroad line to San Fran¬ 
cisco ; and said act contained a grant of lands to certain railroad cor¬ 
porations therein named, including specifically said Southern Pacifio 
Railroad Company of California; said grant being thus: 

I 

“Sec. 3. And be it further enacted, That there be, and [hereby is 
granted to the Atlantic and Pacific Railroad Company, its succes¬ 
sors and assigns, for the purpose of aiding in the construction of said 
railroad and telegraph line to the Pacific coast, and to secure the safe 
and speedy transportation of the mails, troops, munitions of war, 
and public stores, over the route of said line of railway and its 
branches, every alternate section of public land, not mineral, desig¬ 
nated by odd numbers, to the amount of twenty alternate sections 
per mile, on each side of said railroad line, as said company may 
adopt, through the Territories of the United States, and ten alternate 
sections of land per mile on each side of said railroad whenever it 
passes through any State, and whenever, on the line .thereof, the 
United States have full title, not reserved, sold granted, oif otherwise 
appropriated, and free from pre-emption or other claims or rights, at 
the time the line of said road is designated by a plat therebf, filed in 
the office of the commissioner of the General Land Office; and when¬ 
ever, prior to said time, any of said sections or parts of sections shall 
have been granted, sold, reserved, occupied by homestead [settlers, or 
pre-empted, or otherwise disposed of, other lands shall be ^elected by 
said company in lieu thereof, under the direction of the Secretary of 
the Interior, in alternate sections, and designated by odd numbers, 
not more than ten miles beyond the limits of said alternate sections, 
and not including the reserved numbers: * * * Provided 

further, That all mineral lands be, and the same hereby —, excluded 
from the operations of this act and in lieu thereof a like Quantity of 
unoccupied and unappropriated agricultural lands in odd-numbered 
sections nearest to the line of said road and within twenty miles 
thereof, may be selected as above provided: And provided further, 
That the word ‘mineral,’ when it occurs in this act, shall not be held 
to include iron or coal: * * *” 

i 

By section four of said act, it was provided: 

“And be it further enacted, That whenever said Atlantic and 
Pacific Railroad Company shall have twenty-five consecutive miles 
of any portion of said railroad and telegraph h'rj e ready for 
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4 the service contemplated, the President of the United States 
shall appoint three commissioners to examine the same, who 

shall be paid a reasonable compensation for their services by the 
company, to be determined by the Secretary of the Interior; and if 
it shall appear that twenty-five consecutive miles of said road and 
telegraph line have been completed in a good, substantial and work¬ 
man-like manner, as in all other respects required by this act, the 
commissioners shall so report under oath, to the President of the 
United States, and patent of lands, as aforesaid, shall be issued to said 
company, confirming to said company the right and title to said 
lands situated opposite to and co-termin-us with said completed sec¬ 
tion of said road. And from time to time, whenever twenty-five ad¬ 
ditional consecutive miles shall have been constructed, completed and 
in readiness as aforesaid, and verified by said commissioners to the 
President of the United States, then patents shall be issued to said 
company conveying the additional sections of land as aforesaid, and 
so on as fast as every twenty-five miles of said road is completed, as 
aforesaid.” 

By section six of said act, it was thus provided: 

“And be it further enacted, That the President of the United 
States shall cause the lands to be surveyed for forty miles in width 
on both sides of the entire line of said road after the general route 
shall be fixed, and as fast as may be required by the construction of 
said railroad; and the odd sections of land hereby granted shall not 
be liable to sale or entry, or pre-emption, before or after they are sur¬ 
veyed, except by said company, as provided in this act; but the pro¬ 
visions of the act of September; eighteen hundred and forty-one 
granting pre-emption rights, and the acts amendatory thereof, and of 
the act entitled “Am act to secure homesteads to actual settlers on 
the public domain,” approved May twenty, eighteen hundred and 
sixty-two, shall be, and the same are hereby extended to all other 
lands on the line of said road when surveyed excepting those hereby 
granted to ssiid company.” 

By section eleven of said act, it was thus provided: 

“And be it further enacted, That said Atlantic and Pacific rail¬ 
road, or any part thereof, shall be a post route and military road, 
subject to the use of the United States for postal, military, naval and 
all other government service, and also subject to such regulations as 
Congress may impose restricting the charges for such government 
transportation.” 

5 By section twelve of said act, it was thus provided: 

“And be it further enacted, That the acceptance of the terms, con¬ 
ditions and impositions of this act by the said Atlantic and Pacific 
•Railroad Company shall be signified in writing under the corporate 
seal of said company, duly executed pursuant to the direction if its 
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board of directors first bad and obtained, which acceptance shall be 
made within two years after the passage of this act, and pot after¬ 
wards, and shall be deposited in the office of the Secretary of the 
Interior.” 

I 

By section eighteen of said act, it was thus provided: 

“And be it further enacted, That the Southern Pacific railroad, a 
company incorporated under the laws of the State of California, is 
hereby authorized to connect with the said Atlantic and Pacific rial- 
road, formed under this act, at such point, near the boundary line 
of the State of California, as they shall deem most suitable!for a rail- 
road line to San Francisco; and shall have a uniform gauge and rate 
of freight or fare with said road; and in consideration (hereof, to 
aid in its construction, shall have similar grants of land, I subject to 
all the conditions and limitations herein provided, and stall be re¬ 
quired to construct its road on the like regulations, as toj time and 
manner, with the Atlantic and Pacific railroad herein provided for. 

V. The Southern Pacific Railroad Company duly acbepted the 
grant so made to it in said act, and duly filed in the Office of the Sec¬ 
retary of the Interior its written assent in that behalf; pnd, there¬ 
after, there was duly passed by the Senate and House of Represent¬ 
atives of the United States in Congress assembled a cejrtain joint 
resolution approved June 28, 1870, (16 Stat., 382), as fallows: 

“That the Southern Pacific Railroad Company of California may 
construct its roads and telegraph line, as near as may be on the 
route indicated by the map filed by said company in the Department 
of the Interior on the third day of January, eighteen hundred and 
sixty-seven; and upon the construction of each section of said road 
in the manner and within the time provided by law, and notice 
thereof being given by the company to the Secretary of the Interior, 
he shall direct an examination of each such section bv commissioners 

W I % 

to be appointed by the President, as provided in tjie act mak- 
6 ing a grant of land to said company, approved July twenty- 
seventh, eighteen hundred and sixty-six, and upon the report 
of the commissioners to the Secretary of the Interior that such sec¬ 
tion of said railroad and telegraph line has been constructed as re¬ 
quired by law, it shall be the duty of the said Secretary of the In¬ 
terior to cause patents to be issued to said company for the sections of 
land coterminous to each constructed section reported on as afore¬ 
said, to the extent and amount granted to said company by the said 
act of July twenty-seventh, eighteen hundred and sixty-six, expressly 
saving and reserving all the rights of actual settlers, together with the 
other conditions and restrictions, provided for in the third section of 
said act.” 

I V 

• / I . 

VI. The said Southern Pacific Railroad Company duly con¬ 
structed, completed and equipped a line of railroad, in the manner 
prescribed by the certain granting act and joint resolution of Con- 










SOU. EAC. E. E. VS. FEANKLIN K. LANE, SEC., ET AL. 


VII. Plaintiff is the successor, (by consolidation), of said South¬ 
ern Pacific Railroad Company of California, hereinabove named, and, 
by reason thereof, has become the legal successor in interest of all and 
singular the rights, titles, properties and franchises of the corporation 
last named, including the certain land-grant so made to the Southern 
Pacific Railroad Company of California, hereinabove mentioned. 


7 VIII. By the provisions of a certain other act of Congress, 

approved March 3, 1887, (24 Stat., 556), the Secretary of the 
Interior was '‘authorized and directed to immediately adjust, in ac¬ 
cordance with the decisions of the Supreme Court, each of the rail¬ 
road land grants made by Congress to aid in the construction of rail¬ 
roads and heretofore unadjustedand although the fact is that the 
certain railroad hereinabove mentioned, provided for in said grant¬ 
ing act and joint resolution aforesaid, has been constructed, equipped, 
and operated for a great many years, with all of the incidental bene¬ 
fits to the United States as fixed and provided by said granting act, 
the land grant itself remains unadjusted. 


IX. And plaintiff states that the granting act of July 27, 1866, 
supra, and the said joint resolution of June 28, 1870, supra, consti¬ 
tuted a contract between the United States and the said first-named 
Southern Pacific Railroad Company of California, (to the rights of 
which company this plaintiff has succeeded, as above,); that the 
indemnity grant therein contained was and is as much a part of said 
statutory contract as the grant of primary or place lands therein and 
thereby made 1 ; and that the said grant was intended to confer, and 
did confer, upon said railroad grantee the right to select indemnity 
land equal in area, acre for acre, for land lost within the primary or 
place limits of the grant; and, thereafter, to receive patent from the 
United States covering lands so selected in indemnity “confirming to 
said company the right and title to said lands.” 

8 X. And plaintiff states that, under and by virtue of the 

terms and provisions of the granting act aforesaid, it filed in 
the United States local land office, at Los Angeles, California, on 
April 23, 1903, its certain indemnity selection list No. 97, wherein 
selection was made by it of certain lands within the indemnity 
limits of its main line grant, the list embracing, inter alia, the frac¬ 
tional Xy 2 NE%, Section 1, Township 5 North, Range 7 West, San 
Bernardino Meridian, California, and designated certain base, (the 
description whereof is not here important,) in support of the selec¬ 
tion. The selection was duly certified by the Register and Receiver 
of the United States local land office named, April 23,1903. 












.tv:- 


gress aforesaid, from San Jose to The Needles, on the Colorado River, 
except that portion thereof between Tres Pinos and Alcade, which 
latter was declared forfeited by the Act of Congress of September 29, 
1890, (26 Stat., 496); and the same was duly accepted by the Presi¬ 
dent of the United States, after the filing of sworn report by com¬ 
missioners, as required by the certain granting act and joint resolu¬ 
tion aforesaid. 
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Plaintiff attaches hereto true and correct copies of the several cer¬ 
tificates and of the affidavits filed in support of the above indemnity 
selection list, and, also, of the two certificates of the local land officers 
attached hereto, certifying to the sufficiency and validity of fhe base 
lands designated for the indemnity selections, and to the legal avail¬ 
ability of the indemnity lands so selected; the copies being jmarked, 
respectively Exhibits A, B, C, D, E, F, and G; and plaintiff asks 
that the same be taken and considered as a part hereof. 

XI. And plaintiff further states that the above-described land, so 
sought in indemnity selection by it, is part of an odd-numbered sec¬ 
tion within the limits of the indemnity grant contained in said act 

of July 27,1866, supra; and that, at the date of filing said list 

9 of selections in the local land office, as aforesaid, the same was 
vacant, unoccupied, unappropriated land, non-mineral in 

character, and free and clear of and from the claim of any person 
whomsoever, and, therefore, under the terms and provisions of said 
granting act, was available for indemnity selection by plaintiff; and, 
furthermore, the tract aforesaid was and is needed by plaintiff in 
partial satisfaction of the land grant above mentioned. 

XII. Plaintiff further states that, in accordance with the rules, 
regulations and practice of the Department of the Interior, the local 
land office named, thereafter, transmitted said certified selection list 
to the Commissioner of the General Land Office for appropriate con¬ 
sideration and the ultimate patenting to plaintiff of the lands em¬ 
braced therein. 

XIII. And plaintiff says that no action was taken by the Com¬ 
missioner of the General Land Office in respect of the particular tract 
of indemnity land so selected as aforesaid and hereinabove described 
until, on March 20, 1918, the said List No. 97 was held for can¬ 
cellation as to the above mentioned tract, namely, the frl. NVa NE14 
Section 1, Township 5 North, Range 7 West, S. B. M., for the reason 
that the base tracts designated therefor were not within the primary 
limits of the grant to the railroad company as shown by the (then) 
official diagram of said limits on file in said General Land Office, 
.and so, as therein held, were not proper and valid base for the selec¬ 
tion of indemnity. Said decision, however, gave to plaintiff 

10 the right, within 30 days, to substitute good and valid base 
for the indemnity selection of the tract above described. 

Plaintiff attaches hereto a true and correct copy of said decision, 
of March 20, 1918, as Exhibit H, and prays that the same be taken 
and considered as a part hereof. 

XTV. And plaintiff says that, availing itself of the right to desig¬ 
nate other base in substitution for that so held not to be proper base 
for the indemnity selection, as aforesaid, it requested, by com¬ 
munication dated April 18,1918, the substitution, in lieu of the base 
originally designated and hereinabove described, of 'the following 
tracts, and which it designated for that purpose, the SE*4 SW% 
(40 acres), NE% SE% (40 acres), NE% NW% SE 14 (10 acres), 


I 

I 
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and NW^4 NW% SE% (5 acres), of Section 15, Township 23 
South, Range 22 East, Mt. Diablo Meridian, California, aggregating 
95 acres. 

Plaintiff attaches hereto a true and correct copy of said communica¬ 
tion, of April 18, 1918, as Exhibit I, and prays that the same he 
taken and considered as a part hereof. 

XV. Plaintiff further shows that, thereafter, on July 17, 1918, 
the defendant, Commissioner of the General Land Office, by Office 
letter “G,” of that date, held that, although the entire said Section 
15, Township 23 South, Range 22 East, M. D. M., was good base for 
the selection of indemnity; nevertheless, in view of the fact that 

the company, in its request for substitution of base, offered in 

11 addition to two legal subdivisions of the section named, 
parts only (aggregating 15 acres) of another legal subdi¬ 
vision of said section, he must decline to accept such tracts and parts 
of tracts as a proper base for the selection of the frl. N% NE14 of 
Section 1, Township 5 North, Range 7 West, S. B. M., California; 
citing in support of the ruling aforesaid, a certain decision of the 
Department of the Interior, dated January 19, 1918, (unpublished), 
in connection with a certain other indemnity selection list No. 130, 
filed by plaintiff and designated by the serial number Los Angeles 
017622. 

Plaintiff attaches hereto a true and correct copy of said ruling of 
the Commissioner of the General Land Office, dated July 17, 1918, 
as Exhibit J; and, also, attaches, as Exhibit K, a true and correct 
copy of the decision of the Department of the Interior, dated Jan¬ 
uary 19, 1918, hereinabove referred to; and prays that the same be 
taken and considered as a part hereof. 

XVI. Plaintiff duly appealed to the defendant, Secretary of the 
Interior, from said decision of the defendant, Commissioner of the 
General'Land Office, dated July 17, 1918, and hereinabove referred 
to, assigning as error the following: 

“In holding that the base offered for said selection is not proper 
and valid. 

“In holding that the entire acreage of any legal subdivision must 
be offered, if at all, as base in the same selection list; otherwise, that 
the base, (consisting of less than a legal subdivision), offered in one 
list, would be improper.” 

But plaintiff says that defendant, Secretary of the Interior, by 
decision of December 5, 1918, (promulgated December 9, 

12 1918), affirmed the decision of the Commissioner of General 
Land Office, which latter decision, as hereinabove stated, held 

for rejection plaintiff’s indemnity selection aforesaid. . 

Plaintiff attaches hereto a true and correct copy of the certain 
Departmental decision aforesaid, marked Exhibit L, and prays that 
the same be taken and considered as a part hereof. 
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XVII. And plaintiff says that, inasmuch as the defendant!, Secre¬ 
tary of the Interior, has affirmed the decision of the defendant. 
Commissioner of the General Land Office, its only remaining! remedy 
is by appropriate appeal to the courts for relief from the rulings 
aforesaid; which rulings, as plaintiff is advised by counsel and ac¬ 
cordingly so avers, are erroneous in matter of law. j 

i 

XVIII. And plaintiff says that, as hereinabove set forth,) it is en¬ 
titled to indemnity, acre for acre, for all sections or parts of sections 
lost to the primary grant; and that all that can properly be exacted 
or required of plaintiff in support of such indemnity selection is that 
it shall designate an equal area of land lost from its primajry grant, 
and this irrespective of whether the base so designated embraces all or 
only part of a legal subdivision. And, in this connection, 1 plaintiff 
further says that, inasmuch as no title passed to it for lands lost to 
the primary grant, and in respect of which it is entitled jto receive 
indemnity, under the grant act aforesaid, the only interest 

13 and concern of the United States in the premises is that the 
tract designated as base for the indemnity selection) (a) shall 

have been lost to the primary grant; (b) is susceptible to identifica¬ 
tion upon the land records of the Department of the Interior; and 
(c) has not theretofore been used by the selecting company in sup¬ 
port of some other indemnity selection; all of which several condi¬ 
tions of fact, however, are present in the instant case. I 

| 

XIX. Plaintiff further says that while each and every part of the 
subdivision known as the SE14 of Section 15, Townshipj 23 North, 
Range 22 East, M. D. M., so designated by it, (along with another 
tract), in support of its indemnity selection aforesaid, (a) is suscep¬ 
tible of exact identification upon the land records of the Department 
of the Interior; (b) that all thereof has been lost to the primary grant 
of plaintiff company; and (c) that no part thereof has been hereto¬ 
fore designated or used by it as base for an indemnity selection; 
nevertheless, the rulings and decisions made by defendants, and of 
which complaint is made herein, undertake to deprive plaintiff of the 
benefit of its right of indemnity selection unless the entirje said SE% 
of Section 15 be designated as base in one and same indemnity se¬ 
lection list.; a requirement which plaintiff avers is purely arbitrary 
and without warrant or support in the granting act aforesaid. 

XX. Plaintiff states that, by full construction of the railroad pro¬ 
vided for by the certain granting act hereinabove mentioned, 

14 and otherwise by complying with the terms, conditions, and 
exactions thereof, the right and title to the tract) of land em¬ 
braced in this suit has been fully earned, and that the same is needed 
in partial satisfaction of said grant; but that, nevertheless, the right 
of plaintiff in the premises is sought to be defeated by the unau¬ 
thorized and arbitrary action of the defendants, as herein aforesaid. 

_____ - *'• 

XXI. And plaintiff further states that if the certain (rulings here¬ 
inabove set forth be permitted to stand, it will result in depriving the 
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plaintiff from utilizing various and sundry tracts of lands included 
within the primary limits of its aforesaid grant, but lost to it by 
reason of the terms and conditions thereof, and which, but for the 
rulings herein complained of, could and would otherwise be used by 
plaintiff as base for the selection of indemnity; that the action herein 
complained of is in violation of the statutory contract accomplished 
and effected by said granting act of July 27, 1866, supra, and will 
result in irreparable loss, damage and injury to this plaintiff, for 
which it has no adequate remedy at law, and is otherwise remediless 
except in equity. 

Wherefore, the premises considered, the plaintiff prays: 

1. That the process of this court may issue, directed to the de¬ 
fendants, Franklin K. Lane, Secretary of the Interior, and Clay Tail- 
man, Commissioner of the General Land Office, requiring them, and 
each of them, to appear and make answer unto the foregoing bill ot 
complaint, but not under oath, answer under oath being hereby 
expressly waived. 

15 2. That, upon the filing of this bill, or at such short day 

thereafter as shall be fixed by the court, a preliminary order 
may issue herein restraining and enjoining, pendente lite, the de. 
fendants, and each of them, their and each of their successors in 
office, and each, every and all persons claiming to act under their, or 
either of their, authority or control, from enforcing any or either of 
the certain rulings, holdings and decisions mentioned and com¬ 
plained of in the foregoing bill of complaint, or from cancelling or 
rejecting the certain indemnity selection so heretofore made by plain¬ 
tiff of the frl. N 1 /^ NE%, Section 1, Township 5 North, Range 7 
West, S. B. M., insofar as the same may be based upon the reasons 
so assigned by the defendants in the certain rulings and decisions 
herein aforesaid. 

3. That, upon final hearing, said restraining order and injunction 
may.be made perpetual, and that mandatory injunction may issue 
against said defendants, commanding and requiring that each of the 
certain rulings, holdings and decisions aforesaid be vacated and set 
aside, and that the right granted and secured to plaintiff under the 
certain granting act herein aforesaid be recognized, respected and 
given its full legal force and effect, excluding from any and all con¬ 
sideration in connection with plaintiff’s indemnity selection of the 
tract aforesaid the certain rulings and decisions herein complained of. 

4. And that plaintiff may have all such other and further relief as 
the nature of its case may demand and require, and as may be agree- 

BS able to equity. 

SOUTHERN PACIFIC RAILROAD 
COMPANY, 

By PAUL SHOUP, 

[seal.] President. 
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Attest: ! 

G. L. KING, | 

Secretary. 

16 A. A. HOEHLING. Jr., | 

C. F. R. OGILBY, | 

Attorneys for Plaintiff. | 

The defendants to this bill of complaint are— 

! 

1. Franklin K. Lane, Secretary of the Interior. j 

2. Clay Tallman, Commissioner of the General Land Office. 

County of San Francisco, 

State of California, ss: j 

Before me, the undersigned, a Notary Public in and for, the County 
and State aforesaid, personally appeared Paul Shoup, whol being 
by me first duly sworn, on oath, says: That he is the President of the 
Southern Pacific Railroad Company, a corporation, duly treated, 
organized, and existing under the laws of the State of California, 
said corporation being the plaintiff named in the foregoing and an¬ 
nexed bill of complaint; and that G. L. King is the Secretary of said 
corporation; that he has read the foregoing bill of complaint, by 
him subscribed for and in the name of said corporation, anjd is ac¬ 
quainted with the contents thereof, and that the several matters and 
things therein set forth and contained are true, as he verily Relieves; 
and he further states that the seal attached to said bill of complaint 
is the seal of said corporation, and was thereto affixed by authority 
of said corporation, and that he subscribed his name thereto as Presi¬ 
dent by like authority. ! 

PAUL SHOUP. 

I 

17 Subscribed and sworn to before me. this 2nd dav !of May, 

A. D. 1919. j 

E. B. RYAN, 

[seal.] Notary Public. 


Notary 


Exhibit A. 


Office of the Southern Pacific Railroad Company, j 

I 

San Francisco, California. 

I, Joseph L. Willcutt, Secretary of the Southern Pacific Railroad 
Company, do hereby certify that Jerome Madden was Appointed 
Land Agent of the said Southern Pacific Railroad Company, suc¬ 
cessor by consolidation to the Southern Pacific Railroad Company 
(of California), by the Board of Directors of said Company, at a 
meeting held on the fourteenth (14th) day of March, 1902j and that 
since that time he has been continuously, and is now, the Land Agent 











State of California, 

, City and County of San Francisco, ss: 


I, Jerome Madden, being duly sworn, depose and say: that I am 
the Land Agent of the Southern Pacific Railroad Company, suc¬ 
cessor by consolidation to the Southern Pacific Railroad Company (of 
California) ; that the foregoing list of lands which I hereby select is 

■- r'Wr--:-' v .y.- ■' 
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of the said Southern Pacific Railroad Company, successor as afore¬ 
said. 


In testimony whereof, I have hereunto set my hand and affixed 

the Corporate Seal of the said Southern 
[corporate seal.] Pacific Railroad Company, the 23d day of 

January A. D. 1903. 

JOSEPH L. WILLCUTT, 
Secretary of the Southern Pacific Railroad Company. 


Exhibit B. 


List of Lands in the Los Angeles Land District, California, Selected 
by the Southern Pacific Railroad Company, Successor by Consolida¬ 
tion to the Scmthern Pacific Railroad Company (of California). 


The Undersigned, the duly authorized Land Agent of the Southern 
Pacific Railroad Company, successor by consolidation to the Southern 
Pacific Railroad Company (of California), under and by virtue of 
the Act of Congress, approved July 27, 1866, entitled, “An Act grant¬ 
ing lands to aid in the construction of a Railroad and Telegraph line 
from the States of Missouri and Arkansas to the Pacific Coast,” and 
the further Act, approved July 25, 1868, entitled, “An Act to ex¬ 
tend the time for the construction of the Southern Pacific Railroad 
in the State of California,” and the Joint Resolution of Congress, ap¬ 
proved June 28, 1870, “concerning the Southern Pacific Railroad of 
California,” and under and in pursuance of the rules and regulations 
prescribed by the Commissioner of the General Land Office, hereby 
makes and files the following list of selections of public lands claimed 
by the said Company as inuring to it as such successor and to which 
it is entitled under and by virtue of the grants and provisions of the 
said Acts of Congress, and' the location of the line of route of the Rail¬ 
road and Telegraph of said Company, being in part for the 
19 Eleventh (11th) section (Forty (40) miles) of the same, com¬ 
mencing at Mojave and ending at Kramer which said section 
of road and telegraph has been duly accepted by the President of the 
United States, as provided in the aforesaid Acts and Joint Resolution 
of Congress; the selection being particularly described as follows: 

JEROME MADDEN, 

Land Agent of the Southern Pacific Railroad Company. 


Exhibit C. 
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a correct list of a portion of the public lands claimed by the said 
Southern Pacific Railroad Company, successor as aforesaid, as inuring 
to it to aid in the construction of the railroad of said Company from 
Mojave to Kramer, for which a grant of lands was made by the Acts 
of Congress approved July 27, 1866, July 25, 1868, and Jupe 28, 
1870, as aforesaid; that the said lands are vacant, unappropriated, 
and are not interdicted mineral or reserved lands, and are {of the 
character contemplated by the grant, being within the limits (of the 
exterior ten (10) miles, Indemnity Belt, on each side of the line of 
route for a continuous distance of Forty (40) miles, being 
20 for the Eleventh (11th) section of said road, starting from a 
point in N. E. % Sec. 17, T. 11 N., R. 12 W., S. B. BL & M., 
and ending at a point in N. E. 14 Sec. 6, T. 10 N., R. 6 W., S- B. B. 
& M., and that the specific losses for which indemnity is claimed are 
truly set forth and described in said list, and that said losses hjave not 
heretofore been indemnified in any manner. I 

JEROME MADDEN. [sW] 

Sworn to and subscribed before me, this 24th day of January, 1903. 
Witness my hand and Notarial Seal. 1 

[notarial seal.] E. B. RYAN; 

Notary Public in and for the City and 
County of San Francisco , in the State of California. 


Exhibit D. 


United States Land Office, 

Los Angeles, Cal., April 23rd, 1903. 

We hereby certify that we have carefully and critically examined 
the foregoing list of lands claimed by the Southern Pacific [Railroad 
Company, successor by consolidation to the Southern Pacific Rail¬ 
road Company (of California), under the grant to the said Southern 
Pacific Railroad Company (of California), by Acts of Congress, ap¬ 
proved July 27, 1866, July 25,1868, and June 28,1870, above men¬ 
tioned, and selected by Jerome Madden, the duly authorized agent; 
and that we have tested the accuracy of said list by the plats and 
records of this office, and that we find the same to be correct; 
21 and we further certify that the filing of said list i|s allowed 
and approved, and that the whole of said lands arei surveyed 
public lands of the United States, and within the limit d>f the ex¬ 
terior ten (10) miles, Indemnity Belt, on each side; and that the 
same are not, nor is any part thereof, returned and denominated as 
mineral land or lands, or claimed as swamp lands; nor is there any 
homestead, pre-emption, State, or other valid claim to any portion of 
said lands on file or record in this office. 

We further certify that the foregoing list shows an assessment of 
the fees payable to us allowed by the Acts of Congress, approved July 
1,1864, and July 31,1876, and contemplated by the circular of in- 
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strucdons dated November 7, 1879, addressed by the Commissioner 
of the General Land Office to Registers and Receivers of the United 
States Land Offices; and that the said Company has paid to the under¬ 
signed, the Receiver, the full sum of Two hundred and eighteen 
($218.00) dollars in full pavment and discharge of said fees. 

A. J. CROOKSHANK, 

Register, 

ARTHUR W. KINNEY, 

Receiver. 


Exhibit E. 

State of California, 

City and County of San Francisco, ss: 

Jerome Madden being duly sworn deposes and says that he is the 
Land Agent of the Southern Pacific Railroad Company, that he has 
caused the lands selected in said Company’s List No. 97 to be 
22 carefully examined by the agents and employees of said Com¬ 
pany as to their mineral or agricultural character, and that to 
the best of his knowledge and belief, none of the lands returned in 
said list are mineral lands. 

JEROME MADDEN. 


Subscribed and sworn to before me this 24th day of January, 1903 
[notarial seal.] E. B. RYAN, 

Notary Public in and for the City and 
County of San Francisco, State of California. 


San Francisco, Cal., January 23d, 1903. 

The Southern Pacific Railroad Company offers to pay under pro¬ 
test the expense of surveying the lands selected in the within list, 
because it claims to 'be exempt from such payment by provision of 
the grant of lands to it by Congress. 

JEROME MADDEN, 

Land Agent, Southern Pacific R. R. Co. 


United States Land Office, 

Visalia, Cal., April 2, 1903. 

I hereby certify that I have carefully examined List No. 97 of 
lands selected by the Southern Pacific Railroad Company in the Los 
Angeles District, Indemnity Limits, Main Line, and I find that the 
lands therein described, for which said Company seeks to take in¬ 


demnity, are within the 20-mile limits of the reservation for said 
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Company in the Visalia Land District, that said lands have been lost 
to said Company, and that it is entitled to indemnity therefor. 

GEO. W. STEW ART,j 

Register. 

Exhibit H. f i 


Department of the Interior, 
General Land Office, 


Washington 


March 20 


List Held for Cancellation in Part Because of Invalid' Be 


Register and Receiver, Los Angeles, California. j 

Sirs : j 

| 

April 23, 1903, the Southern Pacific Railroad Companyf filed its 
M. L. Indemnity List No. 97, selecting among other tracts, the frl. 

N% NE% Sec. 1, T. 5 N., R. 7 W., S. B. M., offering as a 
24 base therefor, lots 7 and 8, Sec. 7, T. 32 S., R. 26 E., M. D. M. 

The above-mentioned lots 7 and 8 being within the indemnity 
limits of the grant, as shown by the official diagram of said!limits on 
file in this office, do not constitute a proper base for said selection. 

The Company’s selection of the N% NE 1 ^ Sec 1, T. 5 N. R. 7 W., 
S. B. M., in its List No. 97, being therefore, unsupported lj>y a good 
and valid base, is hereby held for cancellation subject to the right of 
the company to substitute within 30 days a good and valid base. 

In the event of the failure of the company to offer a proper base 
in support of its selection or to appeal herefrom within 30 days 
from the date of receipt of notice hereof, its selection of the NE% 
Sec. 1, T. 5 N., R. 7 W., S. B. M., in said List No. 97, hereby held 
for cancellation, will be finally canceled and the case closed. 

The resident attorney for the company will be notified hereof 
direct by this office. 

Very respectfully, j 

: v CLAY TALLMAN, 

Commissioner. 

• _ i 

BOARD OF LAW REVIEW, 

By W. B. PUGH. j 




isisK 


mm 


Exhibit I. 

Division “G.” 

Los Angeles Main Line. 

Indemnity List 97. 

Southern Pacific R. R. Co. 

Substitution of base. 

April 18, 1918. 

The Honorable the Commissioner of the General Land Office. 

Sir: 

By your Office letter “G,” dated March 20, 1918, you held 
25 for cancellation the selection by the Southern Pacific Rail¬ 
road Company of the Frl. NVs NE% of Section 1, T. 5 N., 
R. 7 W., S. B. M., embraced in its certain list No. 97, supra, for the 
reason that the selection of said tract was not supported by good and 
valid base. 

On behalf of said company, and at the request of Mr. B. A. Mc- 
Allaster, its Land Commissioner, I now have the honor to request 
that, as base for the above selected tract, you substitute the SE% 

swy 4 , ne% sev 4 , ne y 4 Nwy 4 SEy 4 , and Ey 2 Nwy 4 nw% se % 

of Section 15, T. 23 S., R. 23 E., M. D. M., 95 acres. 

In connection with this request, I have the further honor to call 
attention to my letter to you, of even date herewith, asking your ap¬ 
proval of withdrawal of said company's selection of all of Section 15, 
T. 12 N., R. 6 E., S. B. M., embraced in its indemnity selection list 
No. 20, Independence 01371; this in order that the base offered and 
surrendered therefor, (and of which the certain base hereinbefore 
mentioned is a part), may be used in substitution for base offered in 
certain other of its selection lists, recently held by your Office to be 
insufficient and invalid, and including your certain Office letter 
“G,” dated March 14, 1918, supra. 

I have the further honor to request that I be advised of the action 
taken by you hereon. 

Respectfully, 

A. A. HOEHLING, Jr., 
Attorney for Above Company. 
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Exhibit J. { 

S. P. R. R. Indemnity List 97, Los Angeles. “G.” V. I). 


Department of the Interior, 
General Land Office, 
Washington. 


July 17, Jl918. 


Allowing 30 Days Additional for Substitution of Basel 
Register and Receiver, Los Angeles, California. { 

Sibs: | 

April 23, 1903, the Southern Pacific Railroad Company [filed its 
main line Indemnity List 97, selecting among other tracts the frac¬ 
tional N% NEht Sec. 1, T. 5 N., R. 7 W., S. B. M., containing 99.46 
acres; offering as base thereof Lots 7 and 8, Sec. 7, T. 32 S|., R. 26 
E., M. D- M. 

By letter dated March 20, 1918, this office held said list for can¬ 
cellation as to the above mentioned selection, for the reason, that the 
base tracts offered were not within the primary iimits of the grant to 
the Company. 

■This office is in receipt of a letter from the resident attorney for 
the Company dated April 18, 1918, wherein he states 

“On behalf of said Company, and at the request of Mr. B. A. 
McAllaster, its Land Commissioner, I now have the honor to request 
that as base for the above selected tract, vou substitute the SE% 
SW!4, NE!4 SE!4, NW% SEy 4 ,“and Ey 2 NW% NW% 

SE*4 of Section 15, T. 23 S., R. 22 E., M. D. M., 95 acres.”] 

The records of this office show that Sec. 15, T. 23 S., it. 22 E., 
M. D. M., is within the primary limits of the grant, said section was 
approved to the State of California February 16, 1900 list 94 as 
Swamp Land under the Act of September 28, 1850,1 is there- 
27 fore lost to the Company under its grant and any legal sub¬ 
division of said section is good basis for Indemnity selection. 

In view of the fact however that the Company in its request for 
substitution of base, offers in addition to two legal subdivisions parts 
(15 acres) of another legal subdivision, I must decline to acbept such 
tracts and parts or tracts as a proper base for the selection of the 
fractional N% NE%, Sec. 1, T. 5 N., R. 7 W., S. B. M. ■ j . . 

The question as to whether a part of a legal subdivision i4 a proper 
basis for the purpose of mating indemnity selections whs passed 
upon by the Department in its decision of January 19, 1918, (un¬ 
published) in Docket 32180, being the appeal of the Southern Pacific 
2—3300 







SBi 


By your Office letter “G,” dated March 20, 1918, you held 
for cancellation the selection by the Southern Pacific Rail¬ 
road Company of the Frl. N% NE a /4 of Section 1, T. 5 N., 


Allaster, its Land Commissioner, I now have the honor to request 
that, as base for the above selected tract, you substitute the SE% 
SW%, NE% SE 14 , NE1/4 wy 4 SE 14 , and E y 2 NW% NW% SE% 
of Section 15, T. 23 S., R. 23 E., M. D. M., 95 acres. 

In connection with this request, I have the further honor to call 
attention to my letter to you, of even date herewith, asking your ap¬ 
proval of withdrawal of said company’s selection of all of Section 15, 
T. 12 N., R. 6 E., S. B. M., embraced in its indemnity selection list 
No. 20. Independence 01371: this in order that the base offered and 






m 
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The Honorable the Commissioner of the General Land Office. 


reason that the selection of said tract was not supported by good and 
valid base. 

On behalf of said company, and at the request of Mr. B. A. Me- 


surrendered therefor, (and of which the certain base hereinbefore 
mentioned is a part), may be used in substitution for base offered in 
certain other of its selection lists, recently held by your Office to be 
insufficient and invalid, and including your certain Office letter 
“G,” dated March 14, 1918, supra. 

I have the further honor to request that I be advised of the action 
taken by you hereon. 

Respectfully, 

A. A. HOEHLING, Jr., 
Attorney for Above Company. 


Exhibit I. 

Division “G.” 

Los Angeles Main Line. 

Indemnity List 97. 

Southern Pacific R. R. Co. 
Substitution of base. 


April 18, 1918. 
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S. P. R. R. Indemnity List 97, Los Angeles 
Department of the Interior, 
General Land Office, 
Washington. 


Allowing 30 Days Additional for Substitution of Base; 

I 

• ’ l 

Register and Receiver, Los Angeles, California. 


April 23, 1903, the Southern Pacific Railroad Company 


main line Indemnity List 97, selecting among other tracts tjhe frac¬ 
tional N% NE!4 Sec. 1, T. 5 N., R. 7 W., S. B. M., containing 99.46 
acres; offering as base thereof Lots 7 and 8, Sec. 7, T. 32 S., R. 26 
E., M. D. M. j 

By letter dated March 20, 1918, this office held said list for can¬ 
cellation as to the above mentioned selection, for the reason, ithat the 
base tracts offered were not within the primary iimits of the grant to 
the Company. 

This office is in receipt of a letter from the resident attorney for 
the Company dated April 18, 1918, wherein he states 

I ' 

“On behalf of said Company, and at the request of Mir. B. A. 
McAllaster, its Land Commissioner, I now have the honor to request 
that as base for the above selected tract, you substitute the SEy. 
SWy, NE% SE%, NEi,4 NWy SEy 4 ,“and Ey 2 NWH NWy 
SEy of Section 15, T. 23 S., R. 22 E., M. D. M., 95 acres.” 

The records of this office, show that Sec. 15, T. 23 S., R. 22 E., 
M. D. M., is within the primary limits of the grant, said section wa3 
approved to the State of California February 16, 1900 list 94 as 
Swamp Land under the Act of September 28, 1850, is there- 
27 fore lost to the Company under its grant and any legal sub¬ 
division of said section is good basis for Indemnity selection. 

In view of the fact however that the Company in its request for 
substitution of base, offers in addition to two legal subdivisions parts 
(15 acres) of another legal subdivision, I must decline to accept such 
tracts and parts or tracts as a proper base for the selection of the 
fractional Ny 2 NEy, Sec. 1, T. 5 N., R. 7 W., S. B. M. • j 

The question as to whether a part of a legal subdivision is a proper 
basis for the purpose of making indemnity selections was passed 
upon by the Department in its decision of January 19, 1918, (un¬ 
published) in Docket 32180, being the appeal of the Southern Pacific 
2—3300 
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R. R. Co., from office decision of January 24, 1916, wherein certain 
selections made by the Company in its indemnity list 130 (serial 
Los Angeles 017622) were held for cancellation because part of a 
legal subdivision was offered as base in support of said selection. 

The Department in its decision referred to, reversed this office, not 
however because the decision of this office was based upon a wrong 
conclusion, but because of the fact that the entire legal subdivision 
was offered as base in the same list, although for separate and distinct 
items in said list. The Department in its decision states in part as 
follows: 

“While it is an established rule that parts of minor legal sub¬ 
divisions of surveyed public lands cannot be entered, selected, relin¬ 
quished, or surrendered, under the public land laws, except in entries 
of particular kinds, that rule should not be invoked to defeat a 
selection, like the one under consideration, in which the base lands 
are all surrendered in the same selection list, notwithstanding 
28 the fact that they may be embraced in separate and distinct 
items in that list.” 


The Company in the present case has not offered in any part of its 
indemnity list 97 the remaining 25 acres of the NW% SE^4 of Sec. 
15, T. 23S., R. 22 E., M. D. M., as a base. 

The Company is hereby allowed an additional 30 days from the 
receipt of notice hereof within which to offer a good and valid base 
in support of its selection of the fractional N% NE14 Sec. 1, T. 5 N., 
R. 7 W., S. B. M., in said list 97. If the Company fails to comply 
herewith or to appeal herefrom within the time allowed said list 
which was held for cancellation by letter of March 20, 1918, will be 
canceled and the base closed as to said tract. 

The resident attorney for the Company will be notified hereof by 
this office. 

Very respectfully, 

CLAY TALLMAN, 

Commissioner. 

Exhibit K 

Department of the Interior, 


Washington. 


D—32180. 


January 19, 1918. 




Southern Pacific Railway Company. 
M ain Line Indemnity List No. 130. 
Los Angeles 017622. 

Independence 01371. 

Selection list rejected in part. 
Reversed. 
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Appeal from the General Land Office. j 

i 

I 

On February 1, 1913, the Southern Pacific Railway Com- 
29. pany filed its main line indemnity selection list No. 130 
(Los Angeles 017622), which embraced the selected tjracts in 
separate and distinct items numbered 1 to 12, respectively, of which 
items 5, 7 and 10, here involved, embraced the WVo SE% SEM, Sec. 
13, T. 5 N., R. 11 W., S. B. Mi, 20 acres, the E% SE%, Sec. 1, T. 
■5 N., R. 12 W., S. B. M., 80 acres, and the Wy 2 NE% SW% SW% 
Sec. 29, T. 7 N., R. 13 W., S. B. M., containing 5 acres. 

On January 16, 1915, the General Land Office held the bases as¬ 
signed in items 5 and 7 to be invalid and that the base assigned in 
item 10, which contained only 2 acres, was not sufficient to bring 
it within the rule of approximation, the selected tract embracing 5 
acres. j 

In some of the items in the list the area of the base lands (exceeded 
that of the selected tracts, as, for instance, in item 6, 80 acres was 
selected, while the- base assigned contained §3.09 acres. These ex¬ 
cesses were far more than sufficient to cover the deficit in j item 10. 
In view of this fact the company assigned new bases in items 5 and 
7, and then asked that the excess mentioned above be added to the 
base already assigned in item 10. j 

On January 24, 1916, the General Land Office declined to accept 
the new bases assigned in items 5 and 7, for reasons to be hereafter 
mentioned, and further held that the excess of the base lands over 
■ the selected lands mentioned above could not be credited tb item 10 
under the rule followed by this Department in its unreported decision 
rendered March 10,1913, in the case of the Northern Pacific Railway 
Company’s Washington clear list No. 206, and Northern Pacific Rail¬ 
way Company (43 L. D. 534), where it was held,; in effect, 

30 that each item in a selected list, such as the one now under 

7 | 

consideration, should be treated as a separate and distinct 
selection within and of itself, and must stand or fall, accordingly, as 
its own sufficiency or insufficiency appeared at the time of its con¬ 
sideration, and could not be strengthened and sustained by facts 
shown in other items in the same list. 

In item 5, the E% SE*4 NW 14 Sec. 5, T. 21 S., R. ?2 E., was 
assigned as a base and in item 7 the other half of that forty-acre tract 
subdivision, the W% SE 1 /^ NW%, of said section, was, with other 
lands, named as the base. 

The General Land Office based its rejection of items q and 7 on 
the ground that the base lands embrace less than and only a part of a 
technical legal subdivision, and the rejection of item 7 was based on 
the further ground that one of the other tracts offered as base lands, 
the Swamp Lot, in the NE% NE a /4, Sec. 31, T. 61 S., R. 23 E., 8.75 
acres, could not form the base of a selection, because it was a part of 
the bed of a meandered stream. The selector, in its appeal from that 
decision, contends that it was erroneous in holding that parts of the 
same legal subdivision could not be assigned as bases in different 
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items in the same list, and also in refusing to consider the excess 
mentioned in connection with the base assigned in item 10, but it 
conceded the correctness of the holding as to the “swamp lot,” and 
later, as is now shown by the records of the General Land Office, 
substituted therefor another tract, lot 10, Sec. 29, T. 23 S., R. 18 E., 
containing 9.07 acres, or .32 acres more than was contained in the 
swamp lot. 



While it is an established rule that parts of minor legal 

31 subdivisions of surveyed public lands cannot be entered, se¬ 
lected, relinquished, or surrendered, under the public land 

laws, except in entries of particular kinds, that rule should not be 
invoked to defeat a selection, like the one under consideration, in 
which the base lands are all surrendered in the same selection list, 
notwithstanding the fact that they may be embraced in separate and 
distinct items in that list. That rule could not be applied in this 
case on any other theory than that each item in the selection list 
must, for all purposes, be considered, treated and disposed of as an 
individual selection standing alone. While this rule was adopted in 
aid of the convenient and expeditious consideration of such lists and 
for the further purpose of avoiding loss to the Government through 
the possibility of the assignment of the same lands as the base for 
more than one selection, it is not believed that it should be invariably 
invoked, or be applied at all in cases where its requirement would 
work an unnecessary hardship, or impose an unreasonable burden, 
and much less so in cases where its application would result in sub¬ 
stantial loss to the selector. Where, as in this case, there are a limited 
number of items in a selection list, and the lands- assigned as bases 
in different items could be made to form a sufficient base if assigned 
as such in a single item embracing all the selected tracts, there is no 
good reason why such items should not be considered together and 
treated collectively when necessary, instead of individually. In 
William Hickey’s case (26 L. D., 621), it was said (syllabus) : 

Indemnity selections are made under the direction of the Secre¬ 
tary of the Interior, and the enforcement of any requirement in the 
matter of a specification of a loss is only for his information, 

32 and as a bar to the enlargement of the grant, and may be 
waived whenever he deems such a course advisable. 

It is believed that the facts now before this Department amply 
justify the approval of this selection, in so far as items 5, 7 and 10 
are concerned. The decision appealed from is therefore reversed and 
the case is remanded with directions that it receive further consid¬ 
eration and adjudication, in accordance with the views herein 
expressed. 

(Signed) ALEXANDER T. VOGELSANG, 

First Assistant Secretary. 


HER 




Indemnity List 97, Los Angeles. 
Cancellation, in part. 

Affirmed. 


Appeal from the General Land Office. 


April 23, 1903, the Southern Pacific Railroad Company filed its 
main line indemnity list 97 selecting, with other tracts, the frac¬ 
tional Ny 2 NE%, Sec. 1, T. 5 N., R. 7 W., S. B. M., 99.46 acres, 
Los Angeles, California. As base for such selection lots 7 and 8, 
' Sec. 7, T. 32 S., R. 26 E., M. D. M., were offered. 

33 March 20, 1918, the Commissioner of the General Land 
Office held said list for cancellation as to the land above de¬ 
scribed, for the reason that the base tracts offered were not within 
■the primary limits of the grant to the company. 

Of date of April 18, 1918, there was filed by the representative of 
the company the following offer of substitute base: 


July 7, 1918, the Commissioner rejected the above proposition as 
follows: 


The records of this office show that Sec. 15, T. 23 S., R. 22 E., 
M. D. M., is within the primary limits of the grant, said section was 
approved to the State of California February 16, 1900 list 94 as 
Swamp Land under the Act of September 28, 1850, is therefore lost 
to the Company under its grant and any legal subdivision of said 
section is good basis for Indemnity selection. 

In view of the fact however that the Company, in its request for 
substitution of base, offers in addition to two legal subdivisions parts 
(15 acres) of another legal subdivision. I must decline to accept 
such tracts and. parts of tracts as a proper base for the selection of the 
‘fractional Ny> NE% Sec. 1, T. 5 N., 7 W., S. B. M. 


On behalf of said Company, and at the request of Mr. B. A. Mc- 
Allaster, its Land Commissioner, I now have the honor jo request 
that as base for the above selected tract, you substitute the SE% 
SWy 4 , NE!4 SE%, NE!4 SW%, SE%, and Ey 2 NW% ' 

SE 1 /^, of Section 15, T. 23 S., R. 22 E., M. D. M., 95 acres). 


. • 
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Exhibit L. j 

i 

Department of the Interior, 

I 

Washington. I 

D—36577. December 5, 1918. 


Southern Pacific R. R. Co. 

“G.” 
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From this decision appeal has been taken to the Department con¬ 
tending that a portion of a legal subdivision may be offered as base 
for indemnity selection, even though the balance of such legal sub¬ 
division is not offered as base in the same indemnity list. 

The Department has considered this proposition in connection 
with all statutes and regulations applicable thereto and is convinced 
that good administration will not permit the acceptance of a portion 
of a legal subdivision, as offered in this case. If the balance 
34 of such legal subdivision were offered as base in the same list, 
the case would come within departmental decision in the case 
of the Southern Pacific Railway Company (46 L. D., 279). 

The decision appealed from is affirmed. 

(Signed) ALEXANDER T. VOGELSANG, 

First Assistant Secretary. 


Rule to Show Cause 


Upon consideration of the bill of complaint herein, and upon ap¬ 
plication in that behalf made, it is by the Court, this 15th day of 
May, A. D. 1919, ordered: 

That Franklin K. Lane, Secretary of the Interior, and Clay Tail- 
man, Commissioner of the General Land Office, defendants herein, 
show cause to this Court, if any they have, on Friday, the 6th day 
of June, A. D. 1919, at 10 o’clock A. M., why preliminary injunc¬ 
tion and restraining order should not issue as prayed in said bill of 
complaint; provided a copy of this rule be served upon said defend¬ 
ants not less than five days prior to the date above named. 

WILLIAM HITZ, 

Justice. 


Marshal’s Return 


Served a copy of the within rule on Franklin K. Lane and 
Clav Tallman, personally: May 15, 1919. 

MAURICE SPLAIN, 

U. S. Marshal. 


Return to Rule to Show Cause 


Come now the defendants, by their attorneys, and represent that 
they have filed a motion to dismiss the bill af complaint in the above- 
entitled suit ; and by way of return to the rule to show cause herein 
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issued, they further say that they elect to stand upon those (matters 
of law set forth in said motion to dismiss. ! 

Wherefore they pray that the said rule may be discharged, j 

FRANKLIN K. LANE, j.. 

Secretary of the Interior, 
CLAY TALLMAN, | 

Commissioner of the General Land Office. 

By Their Attorneys: CHARLES D. MAHAFFllj, 

Solicitor. 

C. EDWARD WRIGHT, j 

Assistant Attorney. 


Motion to Dismiss. 


Come now the defendants, by their attorneys, and move tb dismiss 
the bill of complaint herein filed; and for cause show: ! 

1. That the plaintiff has not in or by its bill exhibited a j cause for 
the relief prayed or for any relief in equity. 

2. That the bill fails to show any facts that would support a find¬ 
ing that the plaintiff, by reason of anything done or threatened to 
be done by the defendants in the premises, will be deprived of any 
substantial right accruing to it under any existing law. ! 

' j 

3. That the bill shows that the matters complained of are matters 
of mere administration of Federal law, the details and conduct of 
which are within the exclusive jurisdiction of the defendants. 

I 

4. That the relief sought involves judicial interference (with, and 
control of, a matter within the exclusive jurisdiction of the defend¬ 
ants, involving the exercise of their judgment and discretion. 

s I - 

Wherefore they pray that the bill may be dismissed, with their rea¬ 
sonable costs, and that they may be permitted to go hence without 
day. 

FRANKLIN K. LANE, J 

Secretary of the Interior, 

CLAY TALLMAN, [ 

Commissioner of the General Land Office, 

By Their Attorneys: CHARLES D. MAHAFFIiE, 

Solicitor. 

C. EDWARD WRIGHT, j 

Assistant Attorney. 
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Decree Dismissing Bill 
Filed June 11,1919. 


This cause came on to be heard on the return to the rule to show 
cause and upon the motion of the defendants to dismiss the bill of 
complaint, and was argued by counsel; whereupon, the court having 
been fully advised in the premises, it is, this 11th day of June, 1919. 

Ordered, adjudged, and decreed that the rule to show cause be and 
the same is hereby discharged, that the bill be and the same is 
hereby dismissed, and that defendants recover their reasonable costs, 
to be taxed by the clerk. 

By the court: JENNINGS BAILEY, 

Justice. 

And from the foregoing decree, on the day above written, the 
plaintiff in open court notes an appeal to the Court of Appeals of the 
District of Columbia, and the same is hereby allowed; the penalty 
of a bond for costs being fixed in the sum of One Hundred Dollars, 
with leave to deposit with the clerk, in lieu thereof, the sum of Fifty 
Dollars. 

Bv the court: 

JENNINGS BAILEY, 

Justice. 

No objection as to form 
A. A. HOEHLING, Jr., 

Att’y for Pl’tff. 

• 6/6/19. 

38 Assignments of Error. 


The appellant, Southern Pacific Railroad Company, a corporation, 
hereby designates the following assignments of error in the certain 
final decree of the court, entered in the above-entitled cause, June 11, 
1919, dismissing the bill of complaint filed therein by plaintiff: 

1. In holding that the selection made by appellant of the lands 
involved in this suit, the same being non-mineral in character, desig¬ 
nated by odd-number, within the indemnity limits of the railroad 
grant, of the character subject to such selection, and needed in par¬ 
tial satisfaction of the grant, and in support of which selection ap¬ 
pellant has designated valid base; nevertheless, is to be defeated and 
rejected because the base so designated, while susceptible of precise 
and exact identification upon the land records of the Department of 
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the Interior, is less, in the aggregate, than an entire forty (40j) acre 
legal subdivision. j 

2. In upholding the right claimed and exercised by defendants to 

reject arbitrarily a selection of indemnity lands to which appellant 
is lawfully entitled, the selection being supported by the designation 
of valid and legal base, merely because of the fact that the base so 
designated is less, in the aggregate, than an entire forty (40) acre 
legal subdivision. j 

3. In upholding the right claimed and exercised by defendants to 
impair and lessen the indemnity grant of appellant by arbitrarily 

insisting that base designated in support of an indemnity 
39 selection shall not be less, in the aggregate, than an entire 


forty (40) acre legal subdivision; thereby placing a;limita¬ 
tion upon the right of indemnity selection not warranted iby the 
granting act. j 

4. In discharging the rule to show cause, and in granting de¬ 
fendants 7 motion to dismiss the bill of complaint. 

5. In failing to grant to plaintiff the relief prayed against the 

defendants. j 

6. Other errors appearing on the face of the record herein. 

A. A. HOEHLING, Jr., 

Attorney for Appellant. 

Sendee of copy of the above Assignments of Error acknowledged, 
this 20th day of June, A. D. 1919. * ! 

C. EDWARD WRIGHT, 

A ttomey for Defendants. 

Designation of Record on Appeal. 

Filed June 25, 1919. ? I, 


To John R. Young, Esq., Clerk Supreme Court of the District of 

A 1 .-.l* 


Columbia. , ~f 

Dear Sir: j 

On behalf of the above-named Southern Pacific Railroad Company, 
a corporation, plaintiff and appellant, I request that you Will cause 
to be prepared the transcript of record on appeal in the above- 
40 entitled cause; and I hereby designate the following! to be in¬ 


cluded in said transcript: 

1. Bill of complaint, and all exhibits attached therein, being 
marked Exhibits “A” to “L,” both inclusive. 

2. Rule to show cause. 

• ‘ . 1 0 . . , * 

3. Return of defendants to rule to show cause. 

3—3300 
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4. Motion of defendants to dismiss the bill of complaint 

5. Decree discharging rule to show cause, and dismissing the hill 
of complaint, including indorsement thereon of appeal in open 
court and order fixing amount of appeal bond for costs. 

6. Assignments of error. 

7. Memorandum of approval and filing of bond for cost on 
appeal. 

8. This designation. 

A. A. HOEHLING, Jr., 
Attorney for Said Appellant. 

Service of copy of above Designation acknowledged,. this 20th day 
of June, A. D. 1919. 

C. EDWARD WRIGHT, 

A ttomey for Defendants. 

Memorandum 


June 27,1919.—Appeal bond approvad and filed. _ . 

41 Supreme Court of the District of Columbia. 

Ukited States of America, 

District of Columbia, ss: 

I, John R. Young, Clefk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 40, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 86787 in Equity, wherein 
Southern Pacific Railroad Company, a corporation, is Plaintiff and 
Franklin K. Lane, Secretary of the Interior, and Clay Tallman, 
Commissioner of the General Land Office, are Defendants, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 


the seal of said Court, at the City of Washington, in said District, 
this 3rd day of July, 1919. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, 

Clerk, 

By W. E. WILLIAMS, 

Assistant Clerk. 


District of Columbia Supreme Court. No. 


Endorsed on cover 

3300. Southern Pacific Railroad, a corporation, appellant, vs. 
Franklin K. Lane, Sec’y, &c., et aL Court of Appeals, District of 
Columbia. Filed Aug. 4, 1919. Henry W. Hodges, clerk. 
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pany, a Corporation, Appellant, 

vs. 

Franklin K. Lane, Secretary of the 
Interior, and Clay Tallman, 
Commissioner of the General 
Land Office. 
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IN THE 

<fil0urt of of the § strict of Columbia 

October Term, 1919. j 


Southern Pacific Railroad Com-' 
pant, a Corporation, Appellant, 

vs. 

Franklin K. Lane, Secretary of the 
Interior, and Clay Tallman, 
Commissioner of the General 
Land Office. 


No. 3300. 


Brief on Behalf of Appellant. 


STATEMENT OF THE CASE. 

This is a suit brought by the Southern Pacific Rail¬ 
road Company against the Secretary of the Interior 
and the Commissioner of the General Landj Office 
concerning a selection of what is called “indemnity 
land.” 

' | 

iThe company named is the owner of a land-grant 
made by act of Congress, approved July 27, 1866, 
(14 Stat. 292) and joint resolution, approved June 28, 
1870, (16 id. 382;) under the terms whereof, in con¬ 
sideration of the construction of a railroad line from 
a point near the boundary line of the State of Cali¬ 
fornia to San Francisco, and other considerations 
therein stated, as well in aid of such construction, 
there was granted to the railroad company, its sue- 
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cessors and assigns, every alternate section of pnblic 
land, not mineral, designated by odd numbers, to the 
amount of twenty sections per mile on each side of 
the railroad line, through the Territories, and ten 
sections per mile on each side of the railroad, through 
the States; and as to which the United States had full 
title. This is what is known as the primary 
grant. (R., 3.) 

But, realizing that certain of the lands within the 
primary limits doubtless would be lost to the grant 
by reason of prior lawful claims, or because mineral 
in character, the granting act provided, further, that 
the company might select, under the direction of the 
Secretary of the Interior, in lieu of lands so lost, 
other lands, in alternate sections, designated by odd 
numbers, not more than ten miles (twenty miles as to 
mineral- lieu,) beyond the limits of said alternate sec¬ 
tions, and not including the reserved numbers. This 
is what is known as the indemnity grant. (R., 3.) 

The plain intent of the granting act is that the rail¬ 
road grantee shall have indemnity lands, acre for acre, 
equal to lost primary lands. 

In the instant case, the plaintiff filed its certain in¬ 
demnity selection list No. 97, in the United States loeal 
land office at Los Angeles, California, on April 23, 
1903, wherein selection was made by it of certain lands 
within the indemnity limits of its main line grant, the 
list embracing, inter alia, Frl. N*4 NE*4, Secton 1, 
T. 5 N., R. 7 W., S.B.M., California, and designated 
as base therefor eertain tracts lost to it from its said 
main line grant, namely, SE 14 SWi/4 (40 acres), NE 14 
SE 14 (40 acres), NE 14 SW 14 SE}4 (10 acres), E% 
NW 14 NWj4 SE 14 (5 acres), Section 15, T. 23 S., R. 
22 E., M. D. M., California. 
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The Commissioner of the General Land Office, con¬ 
ceding that the land sought to be selected wa|s prop¬ 
erly open to selection by the company as indemnity, 
and that the entire Section 15, swpra, (part of which 
was designated as base in support of the selection, as 
above), was valid and legal base for indemnity selec¬ 
tion by appellant company; nevertheless, declined to 
accept the two parts of said section, 10 acrep and 5 
acres, respectively, supra, because each such piece or 
parcel of the section was less than a legal subdivision 
of such section; and, accordingly, held the selection for 
rejection, and upon the ground stated alone. (R., 18.) 

That holding was affirmed by the Secretary of the 
Interior; (R., 22;) and, thereupon, bill was filed by 
this appellant in the court below to restrain and en¬ 
join the Secretary and Commissioner, respectively, 
from rejecting the selection list aforesaid insofar as 
such action might be based upon the above holding— 
not, of course seeking to interfere with either of the 
publie officials named in respect of any action on the 
list affecting the legality and validity of the ^election 
or of the base designated in support thereof, except 
only as to the single matter above stated. (R., 10) 

Upon the filing of the above bill, rule to show cause 
issued and return to'said rule was made by the 
defendants, as well also motion to dismiss filed by 
them, based upon the ground that the matter mentioned 
is one of mere administration of Federal la^, the de¬ 
tails and conduct of which are within the exclusive 
jurisdiction of the defendants; and that the relief 
sought involves judicial interference with and control 
of a matter within the exclusive jurisdiction of the de¬ 
fendants and involving the exercise of their judgment 
and discretion. 
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That motion was sustained; final decree was entered 
dismissing the bill, and, thereupon, appeal was taken 
to this Court. (R., 22-24.) 

ASSIGNMENTS OF ERROR. 


The exact question involved in this case will be 
found stated in the following assignments of error: 



1. In holding that the selection made by appel¬ 
lant of the lands involved in this suit, the same 
being non-mineral in character, designated by odd- 
number, within the indemnity limits of the rail¬ 
road grant, of the character subject to such selec¬ 
tion, and needed in partial satisfaction of the 
grant, and in support of which selection appel¬ 
lant has designated valid base; nevertheless, is to 
be defeated and rejected because the base so desig¬ 
nated, while susceptible of precise and exact 
identification upon the land records of the Depart¬ 
ment of the Interior, is less, in the aggregate, than 
an entire forty (40) acre legal subdivision. 

2. In upholding the right claimed and exer¬ 
cised by defendants to reject arbitrarily a selec¬ 
tion of indemnity lands to which appellant is law¬ 
fully entitled, the selection being supported by 
the designation of valid and legal base, merely 
because of the fact that the base so designated is 
less, in the aggregate, than an entire forty (40) 
acre legal subdivision. 

3. In upholding the right claimed and exer¬ 
cised by defendants to impair and lessen the in¬ 
demnity grant of appellant by arbitrarily insist¬ 
ing that base designated in support of an in¬ 
demnity selection shall not be less, in the aggre¬ 
gate, than an entire forty (40) acre legal sub¬ 
division; thereby placing a limitation upon the 
right of indemnity selection not warranted by 
the granting act. (R., 24, 25.) 
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THE SYSTEM OF GOVERNMENT SURVEYS. 

* - ' ' 4 I 

• I 

The public lands of the United States are l^id out 
with reference to what is known as the rectangular 
system, and which really began with an ordiinance 
passed by the Continental Congress in 1785, which 
provided for townships six miles square, each contain¬ 
ing 36 sections of one mile square, the section^ being 
numbered from 1 to 36. 

Various acts of Congress have been passed [during 
the years, (May 18, 1796; May 10, 1800; February 11, 
1805; February 22,1817; April 24,1820; May 2S-), 1830; 
April 5, 1832; July 9, 1870; May 10, 1872;) the sub¬ 
stance and result of which are to divide townships 
into sections, and the latter into half-sections, quarter- 
sections, half-quarter-sections and quarter-quarter- 
sections—the latter normally containing 4Gj acres 
and being the smallest legal subdivision, so far as 
exact description thereof is found in the acts of Con¬ 
gress; although some of such acts have provided for 
the subdivision of the public lands into less than 40 
acres by reason of special existing physical conditions; 
and, in the Act of July 9, 1870, relating to placer 
mines, it was provided that legal subdivisions of 40 
acres might be subdivided into 10-acre tracts, “no 
further survey in such case being required.’’ 

Then, too, authority has been given to survey irregu¬ 
lar tracts into lots, giving each a lot number. This 
provision ordinarily relates to tracts which are less 
than 40 acres, and which, because of irregularity in 
dimension and shape, could not otherwise be precisely 
identified or described. 

The quarter-section (160 acres) is the smallest legal 

subdivision that is actually surveyed on the j ground; 
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the half-quarter-section (80 acres) and the quarter- 
quarter-section (40 acres) being merely platted by the 
draftsmen on the diagrams or plats of survey. 

From what has been stated, and bearing in mind that 
the smallest ordinary and normal legal subdivision, 
described in the several acts of Congress with reference 
to the rectangular system, is a quarter-quarter-section, 
containing 40 acres, (but which latter, as above ex¬ 
plained, is not surveyed or marked on the ground, but 
merely platted on the diagram sheet,) it results that it 
is quite as susceptible of exact description and identi¬ 
fication to further subdivide the quarter-quarter-sec¬ 
tion by rectangular lines as it is to subdivide by the 
same method the quarter-section into quarter-quarter- 
sections. 

In other words, there could be no uncertainty as to 
the exact location of the North or South half of a 
quarter-quarter-section, or the East or West half of a 
quarter-quarter-section, etc. 


INDEMNITY SELECTIONS 


Prior to the year 1879, it seems to have been the 
practice of the Department to allow the selection of 
indemnity lands without a specification of the losses 
on account of which such selections were claimed; 
but, by Circular Instructions, dated November 7, 1879, 
the matter was attempted to be put in more definite 
form, and the grantee company was required to desig¬ 
nate in the selection list the specific tracts for which 
the lands selected are claimed. 

Other and similar instructions were issued by the 
Department during the years, but, it appearing that 
there had not been a general compliance therewith, 
and that much confusion had resulted, the Depart- 





ment, on October 14, 1893, (La Bar vs. Northern 
Pacific R. R. Co., 17 L. D. 406, 410), directed the Com¬ 
missioner of the General Land Office to call npdn all 
railroad companies to revise and arrange their in¬ 
demnity selection lists— 


“so that, a proper basis will be shown for each and 
all lands now claimed as indemnity, the satne to 
be arranged tract for tract in accordance with 
Departmental requirements.” 

So that, in the simplest case, if the railroad com¬ 
pany grantee had lost from its grant Section 1 (640 
acres) of a given township and range, and desired to 
select Section 3 (of like acreage) of some other town¬ 
ship and range, (within the limits of the indemnity 
grant) in lieu of and to make good its loss, it [would 
file a list applying to select the section desired by it 
as indemnity, and, in the same list, it would designate 
as base the section so lost. 

And the same procedure would be followed as to a 
half-section (320 acres), a quarter-section (160 acres), 
or a quarter-quarter-section (40 acres), etc. 

By thus arranging the selection list, tract for tract, 
the Department can readily ascertain whether or not 
the tract designated as base for the indemnity selec¬ 
tion (a) is susceptible of identification upon the land 
records of the Interior Department; ( b ) has been lost 
to the primary grant; and (c) has not theretofore 
been used by the selecting company in support of 
some other indemnity selection. 


ARGUMENT 


Appellant heretofore tendered its indemnity selec¬ 
tion list for a tract of land, and designated as base in 









support ox the selection certain parts, (precisely identi¬ 
fied and described with reference to the rectangular 
system, as above,) of a section of land which it had 
lost from the primary grant, namely: 


SE 14 SWI /4 (40 acres) 

NE 14 SE 14 (40 acres) Sec. 15, T. 23 
NE 14 NW 54 SE 14 (10 acres) S., R. 22E. 
Ei/£NW^4NW}4SE}4 (5 acres) 


The Secretary of the Interior and Commissioner of 
the General Land Office, conceding that the entire said 
Section 15 is within the primary limits and was lost 
to the grant, and that “any legal subdivision of said 
section is good basis for indemnity selection;” never¬ 
theless, held herein that the above two tracts of 10 
and 5 acres, respectively, being but part of the smallest 
legal subdivision (40 acres,) cannot be accepted as 
base—although further holding that if the remaining 
parts of the legal subdivision named had been desig¬ 
nated in the same list, the same would be accepted. 
(R., 22.) 

In an earlier case, the Commissioner of the General 
Land Office had declined to reeognize the validity of 
base designated by appellant company consisting of 
parts of a minor legal subdivision; although it so hap¬ 
pened in that case that the remaining portions of the 
minor legal subdivision were designated in other parts 
of the same list; and, accordingly, the Secretary, on 
appeal, ruled that the several items appearing in the 
same list might be considered together and treated 
collectively when necessary, instead of individu¬ 
ally. (R,, 20.) 

In the instant case, however, the selection list desig¬ 
nated as base but 15 acres, (although by exact and pre- 

































The rights of a State in respect of indemnity selec¬ 
tions for school sections are not materially different 
from the rights of a railroad grantee; and if the State 
is permitted to designate “a portion of the smallest 
legal subdivision of a school section as the basis, in 
whole or in part, for indemnity selections,” as it is, 
(supra,) and as the records of the General Land Office 
disclose it does, there certainly can be no valid reason 
for rejecting the designation by a railroad grantee 
of a regular subdivision of a 40-acre tract. 

If “good administration” so permits in the one case, 
it should follow in the other as a matter of course. 
It surely cannot be good in the one case, and bad in 
the other, where both situations are substantially iden¬ 
tical. 

It is assumed that the appellees will not undertake 
to deny that very many dispositions of lands have 
been made by the Department of regular portions of 
the minor legal subdivisions and by description entirely 
similar to that here present. 

So that; the action complained of herein cannot be 
defended upon the asserted ground of inconvenience 
or good administration. 

.As a matter of fact the application of any such rule 
as has been asserted in this case works both an incon¬ 
venience and a hardship upon the railroad company; 
thus all of the so-ealled minor regular subdivisions are 
not of equal areas, some are more and some less than 
the regular 40 acres. In selecting such a subdivision, 
(containing in excess or less than the normal 40 acres, 
as the case may be), the company might not, probably 
would not, have a base - tract of exactly the same acre¬ 
age, or one which would be acceptable even under the 
rule of approximation. 
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Or suppose 10 acres of a quarter-quarter-secjtion 
(40 acres) within the indemnity limits have been pat¬ 
ented under a mineral entry, and that the company 
desires to make selections of the remaining 30 a|3res. 

Or suppose the company desires to select at in¬ 
demnity a duly surveyed lot containing 5 or 10 acres, as 
the case may be, (and there are many such in the Gov¬ 
ernment surveys), the desired selection must fail under 
the rule here invoked against appellant because the 


base designated for such selection would necessarily 
be less than a full legal subdivision of 40 acres; unless, 
perchance, the company should be fortunate enough to 
find some other surveyed lot of that acreage which it 
had lost from the grant, but which would be improb¬ 
able, to say the least. 

Again, the particular land desired to be selected by 
the company as indemnity may only be open fojj* such 
selection for a brief period; and it may, also, be that 
other indemnity lands in areas equivalent to the re¬ 
maining base may not be then available, or, perhaps, 
not desirable from the company’s standpoint, j 

While ordinarily the indemnity selection and .desig¬ 
nation of base in support thereof are made in conven¬ 
tional subdivision; occasionally conditions arise and 
exist, (of which the above are suggested as examples), 
which would operate to deprive the grantee of portions 
of its grant if base less than a full minor subdivision is 
to be rejected. 


THE CLAIM OF PLAINTIFF. 



not unmindful of the fact 


Counsel for appellant are 
that these railroad indemnity selections are required 
to be made “under the direction of the Secretary of 
the Interior,” and that if the question here involved 
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related merely to a matter of office administration 
where the Secretary thought that an act should be done 
one way and the railroad company thought it should be 
done some other way, there probably would be no right 
to appeal to the judgment of a court as a third party to 
say that one or the other of the two methods was the 
better practice or manner of reaching the desired 
result. 

The question is a much broader one than that, since 
it involves not merely a mere matter of administration 
but one of absolute right on the part of the railroad 
grantee to a tract or tracts of indemnity land selected 
by it. 

As stated by the Chief Justice in the case of Weyer¬ 
haeuser v. Hoyt, (219 U. S. 380): 


“The requirement of approval by the Secretary 
consequently imposed on that official the duty of 
determining whether the selections were lawful at 
the time they were made.” 


In short, the granting act, in its provision that in¬ 
demnity selections shall be made under the direction 
of the Secretary of the Interior, did no. more than 
put in words that which would have been implied and 
applied even if not stated, since the Secretary of the 
Interior is charged with the administration of the 
public land laws, and, of course, he is the one who neces¬ 
sarily must have the authority and the right to ascer¬ 
tain and require that all selections be lawfully made. 
No question whatever is here raised as to the absolute 
right of the Secretary to pass upon the validity of an 
application for a tract of railroad indemnity land; 
and that involves the questions whether the tract so 
sought in indemnity is really open to such selection; 








whether it is subject to some prior claim; whether it 
is reserved mineral land; whether it has been Vdth- 
drawn from entry or selection, and so on for quanjtity. 
The right of supervision and direction also extends 
to the base tracts designated in support of the pro- 
posed indemnity selection, and whether those tracts 
(o) are within the primary limits of the grant; (b) are 
actually lost to the primary grant; and, (c) whether 
they have ever been used before by the railroad com¬ 
pany in support of some other indemnity selection' 

All of those questions are properly material, ahd in 
respect of which the Secretary has the right to super¬ 
vise, direct and control. 

None of those questions, however, are here in¬ 
volved: the tracts sought to be selected as indemnity 
are open to such selection; the tracts designated a^ base 
have been investigated and found to be properly and 
legally useable as base; but the Secretary, having 
passed upon all of those preliminary and vital ques¬ 
tions, proceeds to attach a condition not warranted 
by the granting act and holds that the selection can¬ 
not be approved because, while the entire quarter- 
quarter-section is good base, it is not permittied to 
designate but 15 acres of that quarter-quarter-section 
as base unless the remaining 25 acres of the subdivision 
be also designated in the same list. 

This, therefore, is not a mere matter of office prac¬ 
tice or administration, but is one of substantial prop¬ 
erty right, and, if not corrected by the court, must 
necessarily result in depriving appellant of pertain 
parts of its indemnity grant. 

As already noted, the Interior Department, in its 
administration of the public lands, and under divers 
and sundry laws, not only has authority, but hjas ex- 





CONCLUSION. 


It is respectfully submitted that the decree herein 
should be reversed, and appropriate decree entered in 


ercised it as well, to dispose of parts of minor legal 
subdivisions, even as small as a few acres, and the only 
possible concern that the Department can here have 
is that a tract designated as base shall be so identified 
and described as that it may be precisely located on 


its books and not again thereafter used bv the same 


company. 

In the Hickey case, (26 L. D. 621,) it was held, (syl¬ 
labus) : 


“Indemnity selections are made under the direc¬ 
tion of the Secretary of the Interior, and the en¬ 
forcement of any requirement in the matter of a 
specification of a loss is only for his information, 
and as a bar to the enlargement of the grant and 
may be waived whenever he deems such a course 
advisable. ’ ’ 


In the instant case, every proper requirement has 
been met by appellant; the tract selected is open to 
selection by appellant; the base designated in support 
of the selection is good and valid base; and it is 
precisely identified and described, so that it may be 
located at once and at all times upon the diagrams, 
plats and records of the General Land Office. 

If the indemnity selection, such as is here present, 
would be good if made by a State or Territory, as 
it clearly would be, as has been shown above, it is 
difficult to understand why a selection in like form is 
to be rejected if made by a railroad grantee, the right 
of indemnity selection being substantially the same in 
both cases. 







favor of the railroad company, restraining and en¬ 
joining the defendants, in their official capacity, jfrom 
rejecting the indemnity selection of appellant insofar 
as the same may be based upon the certain matters 
hereinabove mentioned and considered. 

I 

i 

A. A. Hoehlistg, Jr., 

C. F. R. Ogilby, 

Attorneys-for Appellant. 


Washington, D. C., October 1, 1919. 
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In the Court of Appeals of the District of 

Columbia. i 


October Term, 1919. 


Southern Pacific Railroad Co. 

v. 

Franklin K. Lane, Secretary of the 

Interior, et al. 


BRIEF FOR APPELLEES. 

This is an appeal from a decree dismissing appel¬ 
lant’s bill, the court below holding that the points 
in appellees’ motion to dismiss were well taken. 
No issue of any question of fact was made by the 
pleadings. The question is simply whether, on the 
case made by the bill, there is any occasion for the 

interference by the court in a matter of admihistra- 

■ 

tion concerning which the parties to the suit disagree. 

I 

• STATEMENT. j 

I 

The railroad company is entitled to select land 
in lieu of sections within the place limits of its grant 
title to which it had failed to acquire; that is, ‘f when¬ 
ever * * * any of said sections or parts of sec¬ 
tions shall have been granted, sold, reserved, occupied 
by homestead settlers, or preempted, or otherwise 
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disposed of, other lands shall be selected by said 
company in lieu thereof, under the direction of the 
Secretary of the Interior, in alternate sections, and 
designated by odd numbers,” etc. 

On April 23, 1903, it filed its Indemnity List No. 97, 
selecting among other tracts the fractional N. \ NE. 
Sec. 1, T. 5. N., R. 7 W., S. B. M., offering certain lots 
as base which, it developed, were not within the 
place limits (Record, p. 14); hence, the selection was 
canceled as to that tract of land. April 18, 1918, the 
company offered in substitution for said base the 
following land in Sec. 15, T. 23 S., R. 22 E.: 

SE. ^ SW. 40 acres. 

NE. £ SE. 40 acres. 

NE. ^ NW. \ SE. 10 acres. 

E. b NW. i NW. i SE. i 5 acres. 


The fractional N. £ NE. asked as indemnity, 

i ’ 

contains 99.46 acres. (Record, p. 17.) 

The Commissioner of the General Land Office, 
July 17, 1918, declined to accept the new base, for 
the reason that parts of a legal subdivision are not 
proper bases for making indemnity selections unless 
the entire legal subdivision is offered in the same 
list. 

The smallest legal subdivision is a quarter- 
quarter section (40 acres). (Revised Statutes, sec. 


2397.) Except in mining claims or in respect to 
some lands peculiarly situated, the public land laws 


do not know a smaller subdivision. Minor divisions 


95 acres. 







can not be disposed of except in entries of particular 
kinds. j 

The Commissioner’s action was in harmonyj with 
the established practice and it was affirmed Decem¬ 
ber 5, 1918 (Record, pp. 21-22). Once before the 
railroad had attempted to break up legal subdivi¬ 
sions in. an indemnity list and the Secretary, revers¬ 
ing the Commissioner, had permitted it. Bui this, 
as shown by the decision of January 19, 1918 (46 L. 
D., 279), which appears in the Record at pages 18-20, 
was in a case where the entire legal subdivision was 
offered in one and the same list. 

I 

An indemnity selection list is arranged to show in 
column form the losses within the place limits, tract 
by tract; and opposite each tract, in another 
column, is the tract of land sought in indemnity. 

For instance: ! ' 

. 

Lost Base. Indemnity. | 

NE. ^ N*W. S. 10, etc. SE. ^ NE. See. 

S. I NW. 4 NW. Lot 3, Sec. 5 (21 acres). 

NE. | NW. £ NW. Lot 1, Sec. 4 (8 acres). 
NW. i NW. { NW. i Lot 2, Sec. 4 (lla<jres). 

Under the decision of January 19, 1918, buch a 

list might be approved. It will be noticed that the 

• • • ' I 

NW. | NW. | has been divided into less thaln legal 
subdivisions. But when the list is approved the 
entire legal subdivision of 40 acres has beep taken 
care of in the same list. j 

In the case at bar, the railroad offers in one list 
15 acres of the NW. \ SE. \ of Sec. 15, T. 2S S., R. 
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22 E. This leaves 25 acres, an imaginary portion of 
the legal subdivision, to be offered in some other list 
perhaps. The Land Department, acting upon List 
No. 97, can not clean up the lost NW. £ SE. \ as it 
gees along; and each indemnity list, when the selec¬ 
tions are clear-listed, attempts an adjustment finally 
disposing of the base land covered by the list. 

The Secretary, under whose direction all these 
indemnity selections are to be made, held that it 
would not be good administration to permit this 
sort of piecemeal selection. 

The question is whether the law constitutes him 
or the railroad the person to decide the question of 
good administration. 

There is another question—whether the court has 
any jurisdiction to interfere and to impose a rule of 
action on the Secretary in a case where it can not be 
demonstrated that the railroad is to sustain any loss 
of land by the Secretary’s ruling and where, on the 
other hand, it can be readily demonstrated that the 
railroad will get more acreage by its proposed method 
of selection than Congress ever agreed to give it. 


ABGTJlfEirr. 



The lieu selections are to be made “under the 

; • v ** , - * ■*_ . .. • 

direction of the Secretary of the Interior.” The 
granting act so provides. But it would be so even 
if it were not expressed in the act. Central Pacific 
R. R. Co. v. Lane, 46 App. D. C. 374. In the latter 
case, counsel for the appellant in presenting to this 
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I 

court their view of the meaning of “ under the 
direction,” etc., said: j 

There may be eliminated from considera¬ 
tion herein anything relating to the validity 
of an indemnity selection as such and | as to 
which it is conceded the Secretary ma} law¬ 
fully act, either in approval or rejectipn; for 
example, * * * whether the indemnity 
selection list is in the form required by the 
Department; * * * J 

All of these are matters that very properly 
come within the supervision, control, and 
direction of the Secretary. * * * J 

We had never supposed that such a proposition 
could be challenged. Manifestly, in working put the 
purpose of Congress, details must be left to soijne one. 
Frequently, the Secretary is expressly designated; 
but if it be public land that is involved and the statute 
is silent, nevertheless it is the Secretary whjo is to 
prescribe the modus operandi. That is wjiat we 

i ' 

understand by the decision of this court in the! Central 
Pacific case, following Catholic Bishop v. Gibbon, 158 
TJ. S. 155. j . 

In this case, the railroad wants the adjustment of 
losses and indemnity to be effected in one way; the 
Secretary has another way. The railroad apjpeals to 
the court. 

It would seem unnecessary to proceed beyond this 
statement. If the Secretary is to be reviewed and 
controlled in one matter of administration under one 
grant, why not transfer to the court every plan he 






adopts for the administration of every land law, if 
only it be that some one does not like his plan or 
thinks he can suggest a better one? Haul him into 
court and have him answer the question “Why.” 
To be sure, sometimes the court would have to know 
all, every little detail, of the methods of disposing of 
lands; of the organization of divisions in the Land 
Office to care for the different lines of work; of the 
assignment of duties to this and that clerk; of the 
manner in which this or that subject has been han¬ 
dled; of the various books and records kept in this 
or that division, etc., etc., before it could intelli¬ 
gently pass upon the regulation or requirement of 
which the plaintiff complains. And possibly some¬ 
times there would arise a situation when the answer 
to the question “why” would be susceptible of only 
the same sort of answer that this court might make 
to the question, “why do you require application for 
additional, time for oral argument to be filed at least 
five days before the case is called for argument?” 
Why not four days? WTiy accompany the applica¬ 
tion with the printed brief, when the brief may 
already be on file? ‘ 

Our position is that unless a rule is clearly shown 
to defeat, in its operation, a substantial right, the 
court will not interfere, regardless of the reasons for 
the rule. And because there is apparently another 
rule prevailing in another class of cases, it does not 
follow that a case for interference is made out, or 
that there should be interference unless the Secre¬ 
tary can answer the question “Why” satisfactorily. 




The application of the rule, appellant says (Brief, 
p. 10), is an inconvenience and a hardship on the 
railroad company. That is one thing; the denial of 
a right is another thing. A few what-might-happens 
follow on pages 10-11. But every dire possibility 
there suggested may be aborted by simple regard for 
the holding in the decision of January 19, 1918J (Ex¬ 
hibit K, Record, pp. 18-20). The Department per¬ 
mits the fracturing of the base; but the fragments 
must be collected in one selection list and not scat¬ 
tered through several. 

That seems to us to be merety an administrative 
detail. Like any, it may work inconvenience.! But 
the reversal of the practice may work an incon¬ 
venience to the land department. Is not that) to be 

considered? And the fact is that it would L We 

! 

are not dealing with a statute. It is said (Brief, 
p. 9) that there is no statute prohibiting the desig¬ 
nation of base in less than a full minor legal sub¬ 
division; on the other hand, there is no law that 
authorizes, much more requires, transactions in less 
than a legal subdivision. Strictly speaking, the 
statutory law does not recognize anything less than 
a quarter-quarter section, except in placer claims 
and maybe other specific instances. At thp time 
the railroad grants were made, the law dealt iij. terms 
no smaller than 40 acres. 

The handling of railroad selections fell jfco one 
division of the General Land Office, State selections 
to another. Each developed its own method of 
handling cases and keeping its records. j 
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In State selections there is a card for each township. 
On the back of this card there is kept the record of 
adjustments, such and such base offset describing 
the land in the usual terms prevailing in govern¬ 
mental system of rectangular survey. 

In railroad selections the record kept by the 
primary examiners, since the time when railroads 
were required to designate base, tract by tract, is 
a sheet for each township. Each section of the town¬ 
ship is divided into quarter-quarter sections. As 
each such legal subdivision is offered in a list of 
selections, the base is checked off by putting the 
selection list number in the quarter-quarter section 
square. Thus at any time by the glance of the eye 
it can be told what legal subdivisions of lost base 
have been used in making lien selections. 

Of course the tract books are records, also, both 
as to State and railroad selections. 

If appellant’s plan were adopted, the present sys¬ 
tem of record would not be adequate. To continue 
to maintain the present system in railroad selections, 
a new set of cards might be used, dividing the quarter- 
quarter squares into eight squares, each of five acres. 
That would answer in such a case as we now have 
where the lowest unit offered is five acres. But 
conceding the contention of the appellant, why can 
not they divide the base into 24-acre fragments, or 
one-acre tracts or half-acre tracts, etc.? There is no 
limit to the minuteness of subdivision if the Secretary 
has no power to control this feature of adjusting 
losses. 

m , r r * 
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No; if the system is to be changed, the only feasible 
plan would be to adopt the system of bookkeeping in 
vogue in State selections. But think for a moment 
what that would involve. In the State township 
cards the record is written on the back, arid the 
'tracts are described as E. | NW. \ NW. | NW. \, 
and not pictured on a plat as in railroad lists. That 
is feasible in State cases because, in a township, we 
are dealing with two, in some cases four, section^ only. 

But in a railroad township, we are dealing with 
18 sections. To apply the State selection Scheme 
to the railroads, would require from to 9 tinjies the 
bookkeeping involved in State selections. 

Does “good administration” require or justify 
such a fundamental change, because it would obviate 
an “inconvenience” to the railroad of putting an 
entire legal subdivision into one list? Is pot the 
“inconvenience” to the Government something that 
the "Secretary may consider? And is he not {bound 
to prescribe prudent rules to the end that the Govern¬ 
ment may not lose? This very case shows how 
selection lists must be carefully scrutinized; jfor the 
railroad, it appears, offered in the first instance bad 
base for the land it now seeks with these fragments 
of a subdivision. 

But why, it may be asked, was there a discrimi¬ 
nation in the first place between the State and the 
railroad? 

For one reason, the State grant contemplated frac¬ 
tional deficiencies in place. That is, if a {certain 

granted section was deficient in full acreage, the 
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State, under its grant, had a right to full acreage. 
For instance, if a certain section 36 contained only 



631 acres instead of 640, the State became entitled 
to indemnity for the missing 9 acres. The situation 
forced transactions in terms smaller than 40 acres. 

But a railroad is granted outright alternate sec-' 
tions of a township within the place limits. If any 
granted section is shy in acreage, it is the company’s 
loss. The company is entitled to lieu or indemnity 
land only where “sections or parts of sections shall 
have been granted, sold, reserved, occupied by 
homestead settlers, or preempted, or otherwise dis¬ 
posed of.” (Record, p. 3.) The States, under 
sections 2275-2276, Revised Statutes, get indemnity 
for deficiencies in acreage. 

And there is another reason: In State selections, 
the rule of approximation does not obtain; in railroad 
selections, it does. 

Take the case at bar: The selected land, as already 
shown, contains 99.46 acres—nearly 100 acres. Has 
the appellant picked out and offered 100 acres of its 
base? Did it offer the NW. J NW. J SE. | (10 
acres) to add to the other 90 acres indicated? No; 
it offers the E. § NW. | NW. J SE. (5 acres). It 
seeks under the rule of approximation to acquire 
nearly 100 acres with 95 acres. And that is not all; 
It has created a fraction of the NW. J SE. 25 
acres, which in some future selection list will be 
found supporting a selection of 32 acres, 35 acres, 
etc., under the rule of approximation. 


—-. . 



Of the State, on the other hand, we exact acre for 
acre, down to a minute fraction of an acre. 

So there seems to be a reason why in State selec¬ 
tions one rule is followed which the Department 
declines to follow in railroad selections. 

No one is in a better position to determine what 

I 

good administration requires than the Secretary. 
He knows the detail of work demanded. The court 
can not be put in possession of all that it should 
know before it interferes without minuteness in expo¬ 
sition that would burden a brief. We can not well 
do more than is here attempted—a light sketch of 
the situation. 

We think that the chancellor very wisely de¬ 
termined that this was no case for interference and 
we submit that the decree should be affirmed, j 

Charles D. Mahaffie, 

Solicitor. 

C. Edward Wright, , j 

Assistant Attorney. 
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